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STATEMENT OF JURISDICTION
This Court lacksjurisdiction and this gpped should be dismissad because the goped herainisfrom
an order which is nat a find judgment for the reasons sat forth in Point | of this Brief. Exocepting the

foregoing, Respondent accepts Appdlant’ s jurisdictiond satement.



STATEMENT OF FACTS

Appdlant’s Statement of Facts does not fairly or concsdy date the facts Hence, Respondent
submits her own Satement of facts

Statement of the Case. On October 26, 2000 a purported “Judgment and Orde”
[emphess added] was entered by ahearing officar/atorney employed by the Department of Sodd Sarvices
purporting to order Respondent to pay child support and maintain hedth insurance.  (LF 54-58).
Theresfter pursuant to sad purported “Judgment and Order”, on or about November 6, 2000 the
Director of the Divison of Child Support Enforcement (DCSE) issued an “Income Withholding Order”
directing Respondent’ semployer to pay to the Family Support Center from Respondent’ sincome accruing
child support of $343 per month plus $85.75 per month on dleged “arrearages’. (LF 15-18)

Theredfter on November 13, 2000, Respondent filed a 2 Count Petition in the Circuit Court of
Greene County. Count | sought judicid review of the adminidrative child support order based upon 14
grounds, induding acomplant that Section 454.490 RSVIo. was unconditutiona because the purported
“Judgment and Order was not Sgned by a person sdlected for office in accordance with * * * Artide
V of the date condtitution.” Count |l Sought atemporary restraining order, aprdiminary injunction and a
permanent injunction againg the Director and employees of DCSE because the income withholding order
was an atempt to enforce an unconditutiond datute. (LF 5-17)

A TRO and Natice of Hearing for a prdiminary injunction were issued by Circuit Judge Miles
Sweeney on the same day the petition was filed, enjoining enforcement of DCSE's Income Withholding
Order because the so-cdled “Judgment and Order gopear to be entered pursuant to a facidly and
patently unconditutiond gatute, to-wit: 454.490 RSMo.”. (LF-34). Thereafter on December 18, 2000
pursuant to the Stipulation of Respondent and DCSE (LF 41-42), a* Stay [of Enforcement] Order” was
entered by Circuit Judge Don Burrdl. (LF42) In his subssquent Order, Judge Don Burrd| interpreted sad



Say Order to be“an order saying enforcement of the ‘ judgment’ until the case could be decided on the
merits” (LF 113)

On Decambar 22, 2000 Respondent filed a Mation for Summary Judgment itemizing four
undisputed materid facts (LF 43-44) No response pursuant to Rule 74.04(c)(2) was ever filed by DCSE
or the Attorney Gengrd. Ingeed DCSE filed an “Objection” daiming thet summary judgment was
improper under Section 454.475 and under Chapter 536 RSMo. (LF 103-106) Laer the Attorney
Genad filed “ Suggedtions’ arguing that Section 454.490 RSVIo. was condiitutiond. (LF 107-110)

Therediter on February 27, 2001 Circuit Judge Don Burrdl filed an “ Order” holding Section
454.490 uncondtitutiondl and decreed the Judgment and Order of the DCSE hearing officer “void ab
initio and shdll have no legd effect.” HisOrder then dates, “This shdl be conddered afind judgment
for dl purposes of goped.” (LF 112-113)

On March 19, 2001 the Attorney Generd filed aNotice of Apped. (LF 117-121)

On March 22, 2001 counsd for Respondent sent the Court aletter aiting arecent case regarding findity
of judgments for purposes of goped. (Appdlant's A-11) Theresfter on March 27, 2001 Circuit Judge
Burrdl filed an “Amended Order” which tracked his earlier order but ddleted the sentence dating thet the
judgment was find for purposes of gpoped. Hisdocket entry on sad date dates “Court enters amended
order ddleting reference to findity for purposes of goped as dl issues in the case have not been resoled
[9¢], achdlengeto this Court’ s order should be in the form of awrit and not an gpped.” (LF 3, 123-124)

Statement of Facts. Resgpondent’s Mation for Summary Judgment itemized in numbered

paragrgphs pursuant to Rule 74.04(c)(1) the fallowing materid facts
1. A so-cdled “Judgment and Order” has been entered by the Department
purportedly on October 26, 2000 purporting to order Respondent/Plaintiff to pay child

support and maintain hedth insurance. A copy of said Judgment and Order is atached to

the Petition as[LF 9-14].



2. Pursuant to said purported “ Judgment and Order”, on or about November 6,
2000 the Director of the Divison of Child Support Enforcement issued an “Income
Withholding Order”, acopy of which is atached hereto and incorporated herein as[LF
15-17].
3. Sad Income Withholding Order was directed to Plaintiff’semployer (see[LF
15-17] and verified Application for Temporary Restraning Order) [LF 18-33).
4. The above-described “ Judgment and Order” was not Sgned by an ArtideV
judge. (Seesad Judgmen).
No timely response to said numbered paragrgphs was ever filed by DCSE or the Attorney Generd. (LF)

POINTSRELIED ON
POINT |
THE SUPREME COURT LACKSJURISDICTION OVER THISAPPEAL BECAUSE THE
APPEALED ORDER ISNOT A FINAL JUDGMENT IN THAT (1) THE APPEALED
ORDER DID NOT DISPOSE OF ALL ISSUESBEFORE THE TRIAL COURT,; (2) THE
APPEALED ORDER DOES NOT EXPRESSLY STATE THAT THERE IS NO JUST



REASON FOR DELAY AS PROVIDED IN RULE 74.01(b) R.C.P.; AND (3) THE
“AMENDED ORDER” ISNOT A JUDGMENT UNDER 74.01 R.C.P. AND THE TRIAL
COURT HAD AUTHORITY TO AMEND THE APPEALED ORDER UNDER 74.01(b)
AND 75.01 R.C.P.

Rule 7401 R.CP.

Rule 75.01 R.CP.

Inre Werths, 33 SW.3d 541 (Mo.banc 2000)

Wall USA, Inc. v. Cityof Ballwin,  SW.3d ___, dip op. Nos. 78308 and 78309

(Mo.App.E.D. 3/13/2001)
POINT 11

THE TRIAL COURT DID NOT ERR IN DECLARING DCSE'S PURPORTED
ADMINISTRATIVE “JUDGMENT AND ORDER” HEREIN-BELOW VOID AND
8454.490 RSMO. UNCONSTITUTIONAL BECAUSE THE SAID “JUDGMENT AND
ORDER” AND THE SAID 8454490 RSMO. VIOLATED ARTICLE V OF THE
MISSOURI CONSTITUTION IN THAT SAID “JUDGMENT AND ORDER” WASNOT
EXECUTED BY A PERSON SELECTED FOR OFFICE IN ACCORDANCE WITH AND
AUTHORIZED TO EXERCISE JUDICIAL POWER UNDER SAID ARTICLEV AND IN
THAT SAID 8454490 RSMO. AUTHORIZED THE USE OF POST-JUDGMENT
ENFORCEMENT REMEDIESFOR A “JUDGMENT AND ORDER” WHICH WASNOT
EXECUTED BY A PERSON SELECTED FOR OFFICE IN ACCORDANCE WITH AND
AUTHORIZED TO EXERCISE JUDICIAL POWER UNDER SAID ARTICLE V.

ArtideV, section 1 of the Missouri State Conditution

Say v. Say, 965 SW.2d 845 (Mo.banc 1998)

Chastain v. Chastain, 932 SW.2d 396 (Mo.banc 1996)



Fowler v. Fowler, 984 SW.2d 508 (Mo.banc 1999)

Transit Cas. Co. v. Certain Underwriters, 995 SW.2d 32 (Mo.App. 1999)
Section 454.490 RSMo.

Section 454.475, RSMo. (Supp. 1999)

ARGUMENT
[
THE SUPREME COURT LACKSJURISDICTION OVER THISAPPEAL BECAUSE THE
APPEALED ORDER ISNOT A FINAL JUDGMENT IN THAT (1) THE APPEALED
ORDER DID NOT DISPOSE OF ALL ISSUESBEFORE THE TRIAL COURT,; (2) THE
APPEALED ORDER DOES NOT EXPRESSLY STATE THAT THERE IS NO JUST
REASON FOR DELAY AS PROVIDED IN RULE 74.01(b) R.C.P.; AND (3) THE



“AMENDED ORDER” ISNOT A JUDGMENT UNDER 74.01 R.C.P. AND THE TRIAL
COURT HAD AUTHORITY TO AMEND THE APPEALED ORDER UNDER 74.01(b)
AND 75.01 R.C.P.

Regarding “all issues’. “A prerequisteto gopdlaereview istha there be afind judgment.”
Inre Werths, 33 SW.3d 541 (Mo.banc 2000). “If there is no find judgment, this Court lacks
jurisdiction and must dismissthe gpped.” Werths, supra. “ A judgment isfind only if it leaves nathing
for future determination.” Wer ths, supra. “If an intended judgment does not dispose of dl issues* * *
or does not form afind digpogtion of the metter, it is nat afind, gopedable judgment and [the Supreme
Court hag no jurisdiction to entertain an attempted gpped therefrom.” Werths, supra.
A review of the record in this case reveds tha the gppeded Order dated February 27, 2001
resolved only one or two of the 14 daims st forth in Respondent’ s Petition for Judicid Review (set forth
a LF 5-7) and neither grants nor denies Respondent’ s prayer for a

permanent injunction.”  Such being the case, the appeeled Order failed to dispose of dl issues, and this
Court lacks jurisdiction over this gpped.

Regarding Rule 74.01(b). Rule74.01(b) RCP. dlowsthetrid court to “enter ajudgment
asto oneor more but fewer than dl of the dams [but] only upon an express determindion thet thereisno
just reason for ddlay. In the absence of such determination, any order or other form of decison, however
designated, that adjudicates fewer then dl thedams* * * shdl nat terminate the action asto any of the
dams’. Thetrid court's2/27/01 Order, while digposing of lessthen dl of thedams, did not contain any

Note that Paragraph 11 of thetrid court’ s said order interprets the “ Stay Order” merdly as
“an order gaying enforcement of the ‘judgment’ until the case could be decided on the merits’. [LF
122]



“express determination thet there was “no just reason for dday”. Hence, said Order despiteits express
datement thet it wasto be “ congdered afind judgment for al purposes of goped”, was not. Wall USA,
Inc. v. City of Ballwin, SW.3d

dip op. Nos. 78308 and 78309 (Mo.App.E.D.
3/13/2001).

Regarding the Amended Order. Under Rule 74.01(b) when “any order or form of
decson” doesnot disposeof dl dams it is“subject to revison a any time before the entry of judgment
adjudicding dl thedaims’. Further under Rule 75,01 thetrid court retains contral over dl of itsjudgments
during the 30 day period after entry.  Hence, assuming, arguendo, that the Order of 2/27/01 was an
gppedable“ Judgment” as contended by Appdlant, thetrid court il had the authority to amend it when
it did 50, on March 23, 2001. Asareault, this Court lacks jurisdiction over this apped, because thetrid
court was entitled to revisefamend its order o asto render it “ non-find”.

.

THE TRIAL COURT DID NOT ERR IN DECLARING DCSE'S PURPORTED
ADMINISTRATIVE “JUDGMENT AND ORDER” HEREIN-BELOW VOID AND
8454.490 RSMO. UNCONSTITUTIONAL BECAUSE THE SAID “JUDGMENT AND
ORDER” AND THE SAID 8454490 RSMO. VIOLATED ARTICLE V OF THE
MISSOURI CONSTITUTION IN THAT SAID “JUDGMENT AND ORDER” WASNOT
EXECUTED BY A PERSON SELECTED FOR OFFICE IN ACCORDANCE WITH AND
AUTHORIZED TO EXERCISE JUDICIAL POWER UNDER SAID ARTICLEV AND IN
THAT SAID 8454490 RSMO. AUTHORIZED THE USE OF POST-JUDGMENT
ENFORCEMENT REMEDIESFOR A “JUDGMENT AND ORDER” WHICH WASNOT
EXECUTED BY A PERSON SELECTED FOR OFFICE IN ACCORDANCE WITH AND
AUTHORIZED TO EXERCISE JUDICIAL POWER UNDER SAID ARTICLE V.
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Regarding the “ Judgment and Order.” “ArtideV, saction 1 of the Sate condiitution vests
thejudicd power of thisdatein* * * courts* * * composed of judges” Say v. Say, 965 SW.2d
845 (Mo.banc 1998). To conditute a“judgment”, a purported judgment must be sgned by “aperson
sdected for office in accordance with and authorized to exercise judicid power by atide V of the date
conditution”. Slay, supra. A purported judgment which is not Sgned by ajudgeisanullity. Say,
supra, (Hogen, e d. concurring.), Fowler v. Fowler, 984 SW.2d 508 (Mo.banc 1999). The
foregoing rules are nat limited to purported judgments entered by family court commissoners. Seee.g.,
Transit Cas. Co. v. Certain Underwriters, 995 SW.2d 32 (Mo.App. 1999) which voids aruling by
acourt-gppointed meder. Seedso, Chastain v. Chastain, 932 SW.2d 396 (Mo.banc 1996) which
holds adminigtrative child support modifications are uncondtitutiond when entered without explicit judicia
goprovd.

In the ingtant case the purported “ Judgment and Order” was not entered by ajudge but insteed
was 9gned by a*Hearing Officer who isalicensed Missouri atorney employed by the State of Missouri,
Department of Sodd Sarvices, Divison of Legd Services and properly desgnated by the Director of the
Depatment of Sodd Sarvices to conduct child support adminidrative hearings and render written
judgments. Section 454.475, RSMo. (Supp. 1999).” (See the “ Judgment and Order” at LF 12-13,
emphadsadded) Under the foregoing authorities, said purported “ Judgment and Order” is null and void
and thetrid court's holding below s dedlaring, must be affirmed.

Regarding 8454.490. “Theauthority thet the constitution places exclusively in the
judicial department hasa least two components —judicid review and the power of courtsto
deddeissues and pronounce and enfor cejudgments.” Chastain v. Chastain, 932 SW.2d 396
(Mo.banc 1996--emphadis added). Section 454.490 RSMo. provides that “[u]pon docketing, the
[adminigrative child support] order shdl have dl the force, effect and attributes of a docketed order or

11



decree of the drcuit court, induding, but not limited to, lien effect and enforceghility by supplementary
proceedings, contempt of court, execution, and garnishment.”  Said datute in effect therefore, authorizes
the entering of an enforcedble child support judgment by an adminigrative hearings officer ingead of an
atideV judge Further, said datute avards DCSE the power to enforce said purported judgment, giving
it a power granted by the conditution exdusvey to the judicdd branch. Sad datute is therefore
uncondiitutional under Say, supra and Chastain, supra. Asareault, the decigon of the trid court
bdow s0 halding, mugt be efirmed.

CONCLUSION
For the foregoing reasons, ether the goped mug be dismissad or the holding of the trid court
afirmed.
Respectfully submitted,

Robert M. Swveere, Missouri Bar# 29643
Attorney for Respondent Sherry Staeden (Ladlee)
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